Using Automated Text Messaging at SRO: Issues and Discussion
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In July 2021, SRO released a revised policy regarding the frequency with which we can send an automated text message. This update provides clarification on the technical systems that can be used when sending automated text messages and manual text messages.
Background
The legislation guiding our policy is based on the 1991 Telephone Consumer Protection Act (TCPA). That act made it unlawful “to make any call (other than a call … made with the prior express consent of the called party) using any automatic telephone dialing system or an artificial or prerecorded voice … to any telephone number assigned to a paging service, cellular telephone service, specialized mobile radio service ….” Additionally, it declared that it was unlawful “to initiate any telephone call to any residential telephone line using an artificial or prerecorded voice to deliver a message without the prior express consent of the called party … [or] to use any telephone facsimile machine, computer or other device to send an unsolicited advertisement to a telephone facsimile machine; or … to use an automatic telephone dialing system in such a way that two or more lines of a multi-line business are engaged simultaneously.”
The law defined an automatic telephone dialing system as “equipment that has the capacity --- (A) to store or produce telephone numbers to be called, using a random or sequential numbers generator; and (B) to dial such numbers.”
Congress, the FCC, the courts, and call centers struggled for many years with operationalizing the law particularly as cell phones became the dominant phone system and landlines were increasingly obsolete. Call centers devised systems that were unable to automatically generate numbers and required at least some level of human intervention to place a dial (the so-called “one click” approach), while the FCC clarified through the courts that calls included text messages. The consequences for violations were substantial, given statutory damages under the TCPA of $500-$1500 per text or call made. To make matters worse, the FCC issued a declaratory ruling in 2015 that essentially left the door open to classify even cell phones as auto dialers even if they were never used that way (section III.A.1).
Facebook, Inc. v Duguid
On April 1, 2021, the U.S. Supreme Court clarified that equipment such as Facebook’s login notification information and, by extension, cell phones, do not qualify as “auto dialers” as long as the system does not use random or sequential number generators.
SRC Discussions
SRO representatives also met with the U-M Office of General Counsel (OGC) and the SRC Director to discuss implications of the Duguid decision as well as other remaining, unresolved issues within the TCPA. We resolved that:
· It was relatively risk-free to manually send texts via a cell phone and removed restrictions on that.
· Systems designed for automated or batch delivery – even if we did not use them in this way – would require explicit consent from respondents before our use for any kind of text message delivery[footnoteRef:1]. [1:  We don’t use automated dialing for our telephone calls and so did not discuss implications for dialing.] 

The main concern is what the system is designed to do. Aerialink, for example, was clearly designed to store (and maybe even generate) phone numbers AND then dial them. Blaise SMS falls into this category as well. As a result, these are classified as auto dialers and have a different level of scrutiny than use of a cell phone.
An ongoing concern was how to think about consent given that people often change phones[footnoteRef:2]. We considered – and continue to consider – using the FCC’s Reassigned Numbers database to help us track the ownership of phone numbers respondent have given us consent to use, but there are technical issues that need to be worked through in the implementation of this system. [2:  The FCC estimated in 2016 that 35 million phone numbers are disconnected and aged out each year, and 100,000 numbers are reassigned daily (https://docs.fcc.gov/public/attachments/FCC-17-90A1.pdf).] 

In the meantime, we know that the general FCC guidelines require that a number has to be dormant for at least 30 days prior to reassignment. Therefore, in the absence of any other information, we determined that we would only allow one (1) text message from an auto dialer system every 30 days. This would allow people with a reassigned number a chance to inform us that the number was new to them and opt out of future communications. The FCC allows one inadvertent text without penalty.
As a result, we determined that as a general rule:
· We can use auto delivery for a ‘reasonable’[footnoteRef:3] number of contact attempts if we have a confirmatory response from someone who has previously provided consent to receive a text message within 30 days [3:  We appeal to the ‘reasonable person’ standard here and it is contextual based on a number of different factors. Multiple texts in a day are unlikely to ever be considered reasonable. A daily text is likely to be deemed reasonable for a situation where there is a daily diary involved, but may be unreasonable for other situations.] 

· We can use an auto delivery system for a reasonable number of contact attempts if a respondent who previously provided consent to contact them via text has also been contacted on that number within the last 90 days as we believe it is likely that the respondent will still have the phone number
· If we received consent to send a text message within two years, we can send one (1) text message using an auto delivery system every 30 days, absent any other information indicating that the number is no longer held by that respondent
· Manual texting from a cell phone, not an auto dialer system, is allowed. Obtaining prior respondent consent to text is best practice.
If there is a pressing need to modify these constraints we encourage the project or production lead to reach out to Grant Benson and Shonda Kruger Ndiaye for further guidance.
Continuing Concerns
While the Duguid decision clarified some key concerns for us, there are many outstanding issues. Unfortunately, these are compounded by new laws at the national, state, or local level. We cannot possibly track all of these, but one recent example is the Stop the Spam Calls Act that went into law in Maryland on May 3, 2023. This law requires prior written consent to communicate by telephone with residents of Maryland to “(iv) conduct or attempt to conduct a poll; or (v) request or attempt to request survey information, if the results of the survey will be used directly to solicit persons to purchase, lease, or rent goods or services.” Fortunately, for most (all?) of our activities, we are exempt from the Maryland law as we fall under the carve out for “religious, charitable, political, or educational purposes.”
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